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Concourt debate affects all of us

HE ENDURING accom-
plishment of SA is the
manner in which a per-
ceived intractable race-
based conflict was re-
solved through negotiations. The
Constitution of the Republic of SA.
the final product of these negotia-
tions, reflects necessary compro-
mises, but is firmly grounded in
tried and tested principles that
form the basis of any functional
constitutional democracy.

As we celebrate Human Rights
Day today, we need to understand
and appreciate all the challenges
that confront us as we seel to estab-
lish a culture of respect for funda-
mental human rights. The drafters
appreciated the importance of in-
stitutional safeguards in this en-
deavour. There was virtual unani-
mity between the negotiators that
the system of constitutional su-
premacy should replace the doc-
trine of parliamentary sovereignty

This means that the constitution
is the supreme law of the land in
that it is a solemn compact be-
tween the peaple and the rulers. In
terms of this compact, the rulers
undertake to exercise public power
within the discipline of the consti-
tution, The Bill of Rights prohibits
the government from unreasonably
and unjustifiably infringing our
fundamental human rights such as
the freedom of expression, human
dignity, equality, religion, privacy
and others.

In addition, a positive duty is im-
posed on the government to free the
potential of all people in SA and im-
prove their quality of life by provid-
ing access to housing, health care,
sufficient food and water, social se-
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curity, land security and education.
In constitutional democracies such
as ours, it is the role of the courts
to determine whether the govern-
ment is discharging its public
power in accordance with these
constitutional obligations.

The system works best when the
government formulates policy and
implements it, and the courts in ac-
cordance with the constitution ad-
Jjudicate on any challenge to the po-
licy or its implementation.

Respect for human rights would
be undermined il either of these
institutions were inhibited in the
performance of their roles. Given
these responsibilities, there will be
a measure of tension between the
different institutions. In compari-
gon to the legislature and executive,
the courts are comparatively more
vulnerable as they control neither
the purse nor the sword.

As a result, there is an obliga-
tion on the legislature and execu-
tive to manage the tensions appro-
priately and ensure that there is no
systematic undermining of either
the independence or competence of
the judiciary If this were not to
happen, then the entire constitu-
tional project could be jeopardised.

Over the last 18 yvears. the Con-
stitutional Court has discharged
its role in a coherent, competent
and independent fashion. For ex-
ample, in the Treatment Action

Campaign case, the court held that
the government had acted unrea-
sonably in failing to provide Nevi-
rapine to HIV-positive indigent
mothers and their newly born ba-
bies at all public hospitals.

Bv way of contrast, the court in
the Mazibuko judgment stopped
short of ordering the government
to increase the minimuam supply of
free water to all residents, as this
would unreasonably interfere with
the constitutional responsibilities
of the executive in formulating and
implementing policy

Far from demonstrating unbri-
dled activism, these judgments re-
flect respect for the policy formula-
tion and implementation role of the
government and an ability to hold
the government accountable to its
constitutional responsibilities.

It appears that the government
has been irritated by some recent
decisions of the courts, such as the
Glenister case in which the court
found that the Hawks were not suf-
ficiently independent, the DA case
where the court found that the pre-
sident had acted irrationally in ap-
pointing Menzi Simelane to the
post of national director of public
prosecutions, and the Justice Al-
liance of SA case. in which the
court held that the president had
acted unconstitutionally in extend.
ing the tenure of Chief Justice
Sandile Ngecobao.

In the light of recent develop-
ments, it is a cause for concern that
the government now seeks to take
the drastic step of reviewing the
powers of the Constitutional Court.

In his reply to questions in the
National Assembly last week, Presi.
dent Jacob Zuma is reported to
have said that the government does
not intend to change the constitu-
tion on a regular basis, but that they
have a sufficient majority to do so if
they so desired. Any amendment to
the founding provisions of the con-
stitution, including the advance-
ment of human rights and free-
doms, the supremacy of the
constitution and the rule of law re-
quires a 75 percent majority in the
National Assembly and a support-
ing vote of at least six provinces.

The legitimacy of a court de-
pends on the respect it enjoys
among the broader populace. Com-
ments that weaken public confi-
dence in the judiciary undermine
the roles ascribed to the various or-
gans of state in our constitution.

Bevond vague criticisms, no co-
gent case has been put forward as to
why the powers of the Constitu-
tional Court should be reviewed,
Given the consequences these
vaguely phrased criticisms could
have on the oversight role of the
courts and on its effectiveness in
protecting human rights, we all
have a vested interest in these de-
bates and must subject these pro-
posals to searching scrutiny
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